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Appellee has filed a brief in the above cause, consist-

ing of six pages. The first two pages consist of recita-

tions of allegations contained in the indictment. The

last four pages consist of a recitation of certain portions

of the evidence. Nowhere in the so-called ''brief" is

there to be found a single answer nor an attempted an-

swer to the points raised by appellant in his brief on this

appeal. In their brief counsel for appellee do not chal-

lenge in any particular the law as quoted in appellant's

brief, or its applicability to the facts in the case at bar.

Furthermore, the brief of appellee fails to set forth

any argument directed to the sufficiency of the evidence



—2—
to justify the verdicts of the jury; with the sole exception

of the following statement in appellee's brief contained:

''Had the defendant's efforts to procure the said

contract been successful, it must be admitted that he

would have secured a valuable contract by which

the defendant would have received seventy-five per

cent, of all donations and the charitable institution

would have received but twenty-five per cent. Since

the statute (18 U. S. C. 338) denounces obtaining

money or property by means of false or fraudulent

pretenses, representations, or promises, the scheme

concocted by the defendant clearly comes within its

purview."

We submit that if appellee's argument is to be followed

it could but lead only to absurd and ridiculous conclusions.

Under such sophistic reasoning any person who presented

to another a harsh or unfair contract and urged its execu-

tion would be guilty of a violation of U. S. C. 338, pro-

vided that the mails were used in connection therewith.

Appellant does not even concede that the contract pre-

sented to Father Girard was in any sense of the word

unfair, or inequitable. It is to be remembered that out

of the percentage to be received by the National Service

Agency there was to be paid all of the expenses for put-

ting on the campaigns for raising the funds or donations.

This, of course, included the cost of mailing, stationery,

clerical work and services and all other expense incidental

to maintaining the headquarters for such a campaign.

The defendant testified, and it stands undisputed, that he

told Father Girard that the percentage would be seventy-

five per cent, for the first year; that there would then
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be a sliding scale for the next two years, until the third

year, when the percentage would be fifty per cent, to

each of the contracting parties for the balance of the

term of the contract. [R. 78.] This, however, is beside

the point. The undisputed facts appear to be that the

defendant mailed a proposed contract to Father Girard,

which contract contained no false or fraudulent represen-

tations of any kind and which Father Girard could exe-

cute or reject as he saw fit. Had he seen fit to execute

the contract it still remains as an undisputed fact that

he could not possibly have been defrauded out of anything

which he already had. Under the contract he was to

expend no money nor was he to become liable financially

or otherwise. Father Girard, according to his ow^n testi-

mony, "was to be the person who was to oversee this

entire plan according to the way they laid it out. I was

to be the boss and manager of it." [R. 57-58.]

We respectfully submit that an entire, full and com-

plete answer to everything contained in appellee's brief

is to be found in appellant's opening brief, and, without

burdening this Honorable Court by a repetition of the

arguments contained therein we respectfully urge the

Court to again read the same as our further answer to all

matters contained in the brief of appellee.

Respectfully submitted,

Milton M. Cohen,

Alfred F. MacDonald,

Attorneys for Appellant,


